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Noti ce of Proposed Rul emaking

The Federal Maritinme Conmission proposes to revise and
redesignate its regulations relating to section 19 of the
Merchant Marine Act, 1920, section 13(b)(5) of the
Shi pping Act of 1984, and the Foreign Shipping Practices
Act of 1988, and add new regulations relating to section
9 of the Shipping Act of 1984, in order to incorporate
certain anendnments made by the Ccean Shi ppi ng Ref orm Act
of 1998 as well as to clarify and reorganize existing
regul ati ons.
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Address all coments concerning this proposed rule to:

Joseph C. Pol ki ng

Secretary

Federal Maritime Comm ssion

800 North Capitol Street N.W, Room 1046
Washi ngton, D.C 20573- 0001

FOR FURTHER | NFORVATI ON CONTACT

Thomas Panebi anco

CGeneral Counsel

Federal Maritinme Comm ssion
800 North Capitol Street N W
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Washi ngton, D.C 20573- 0001
(202) 523-5740

SUPPLEMENTARY | NFORVATI ON

The COcean Shipping Reform Act of 1998, Public Law 105-258, 112
Stat. 1902, (“OSRA”) anends the Shipping Act of 1984 ("1984 Act"),
the Merchant Marine Act, 1920 ("1920 Act"), and the Foreign
Shipping Practices Act of 1988 (“FSPA”) in several areas. The
Commission's rules at former 46 CFR parts 585, 586, 587, and 588
ef fectuate the statutory obligations mandated by the 1984 Act, the
1920 Act, and the FSPA The Commi ssion now proposes to update
redesignate, and clarify these rules to reflect the changes nade by
OSRA. In addition, the Comm ssion proposes a new regul ation, 46
CFR part 565, which would inplenent changes made by OSRA to section
9 of the 1984 Act and woul d gather previously scattered regul ations
affecting controlled carriers into a nore readily accessible

codi fication.

Clarification and anendnent of forner 46 CFR part 585

The proposed rule would anmend the Comm ssion's regulations
covering the provisions of section 19 of the 1920 Act, to
incorporate the changes nade by OSRA The entire part is
redesi gnated as part 550.

Changes to redesignated § 550.102 and § 550. 301 reflect OSRA’s
clarification that "pricing practices" are anpong the practices that

could give rise to a condition unfavorable to shipping. The
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changes to the authority citation and to redesignated § 550.103(a)
reflect the addition of OSRA as an anendnent to the 1920 Act. The
changes to redesignated §§ 550.103(b), 550.201, 550.202(b), and
550. 301(d) reflect OSRA’s use of the new term "ocean transportation
internediary" in place of the old terns "ocean freight forwarder”
and "non-vessel -operating common carrier”.

The amendnents instituted by OSRA include the addition of the
suspensi on of service contracts to the |list of available renedies
in redesignated §§ 550.505(a), 550.601(c), and 550.602. The

Conmmi ssion's proposed rule reflects this change.

Redesi gnation of fornmer 46 CFR part 586 and renpval of § 586.3

The proposed rule would redesignate forner 46 CFR part 586 as
part 551, ACTIONS TO ADJUST OR MEET CONDI TIONS UNFAVORABLE TO
SHPPING IN THE U S FOREIGN TRADE. Forner 46 CFR § 586.3,

Condi tions unfavorable to shipping in the United States/Ecuador

trade. is no longer an ongoing proceeding and is therefore renoved.

Carification and amendnent of forner 46 CFR part 587

The proposed rule would anend the Comm ssion's regul ations
covering the 1984 Act's provisions providing relief for U S -flag
vessels unduly inpaired from accessing the ocean trade between
foreign ports. See section 13(b)(5) of the 1984 Act, 46 U S C

app. § 1712(b)(5) (renunbered by OSRA as section 13(b)(6)). The

i
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entire part is redesignated as part 560.

Changes to redesignated §§ 560.1(a) (1) and (2) and 560.5(a)
are changes to reflect renunbering of the Act. Section 560. 2(c)
refers to "fighting ships,” a termwhich has been deleted fromthe
definitions section of the Act and el sewhere. The renoval of this
term effects that deletion. The changes to redesignated §
560.7(b)(3)(i) reflect OSRA's addition of the suspension of service

contracts as a section 1lla(e) (1) (B) renedy.

Clarification and anmendnent of former 46 CFR part 588

The proposed rule would anmend the Conmm ssion's regulations
covering the FSPA’s provisions authorizing Conm ssion action to
address adverse conditions affecting U S. -flag carriers that do not
exist for foreign carriers in the United States. The entire part
is redesignated as part 555.

The change to redesignated § 555.1 nmakes reference to OSRA as

an anmendnent to the FSPA. Changes to redesignated §§ 555.2(a) and

(d), and § 555.4 reflect OSRA's use of the new term "ocean
transportation internmediary” in place of the old terns "ocean
freight forwarder" and "non-vessel -operating common carrier". The

change to redesignated § 555.2(c) corrects an error of word choice
and corresponds to the |anguage enployed in the FSPA
The change to redesignated § 555.4(c) inproves the clarity of

the provision. The changes to redesignated § 555.8 reflect OSRA' s
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addition of the suspension of service contracts as a renedy.

New 46 CFR part 565

The proposed new rule would inplenment OSRA’s revision of
section 9 of the 1984 Act, and would provide procedures for
reviewing controlled carrier rates, charges, classifications, rules
and regul ati ons. The proposed rule inproves the clarity of
regul ati ons governing controlled carriers, and gathers into a
single part regulations which were previously scattered anong the
tariff and service contract regulations in forner 46 CFR § 514.

In addition to the 1984 Act's prohibitions agai nst
“maintaining” rates or charges below a level that is just and
reasonabl e, OSRA adds the prohibition against “"charging or
assessing” such rates. Simlarly, OSRA adds the prohibition on
“enforcing” unjust or unreasonable rates, charges, classifications,
rules or regulations in addition to "establishing and maintaining"
t hem

The change of tariff filing to tariff publication under OSRA
is also reflected in section 9(a) of the 1984 Act as it applies to
controlled carriers. Hence, in place of "filing," the Conm ssion
is authorized to prohibit the "publication or use" of any rates,
charges, classifications, rules or regulations that a controlled
carrier has failed to show are just and reasonabl e.

In a further reflection of the new tariff system OSRA changes

i
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the authority of the Comm ssion from "di sapproving” the "filing" to
"prohi biting and suspending"” the "publication and use" of unjust
and unreasonable rates, char ges, classifications, rules or
regul ati ons. Likewise, the Commssion is directed by OSRA to take
into account whether the rates or charges which have been
"published or assessed" are below a conpensatory |evel.

CSRA inposes a new tine limt on the Comm ssion's decision on
whet her or not a rate, charge, classification, rule or regulation
is unjust or unreasonable. The Commi ssion nust decide such matters
wi thin 120 days of the receipt of information. This is reflected
in proposed 46 CFR § 565. 8.

Finally, a significant change was nade by OSRA to the
regulation of controlled carriers in the exceptions found in
section 9(f) of the 1984 Act. Three of the five exceptions were
renoved by OSRA; the provisions of section 9 now apply to all
controlled carriers except those that are: (1) of a state whose
vessels are entitled by a treaty of the United States to receive
national treatnment or Mst Favored Nation treatnment; or (2) in a
trade served exclusively by controlled carriers. Pr oposed
regulation § 565.5 reflects those changes. In addition to
requiring ocean common carriers to inform the Comm ssion of any
changes to their control which mght affect their controlled
carrier classification, § 565.4 also requires newy comencing

controlled common carrier operations to notify the Comm ssion of
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the details of their ownership or control.

This docunent also outlines the proposed restructuring of
subchapter C of chapter 1V, 46 CFR by revising the subchapter
headi ng and adding redesignated parts 550, 555, and 560 and new
part 565 to subchapter C. Current provisions of part 514 which are
proposed here to be incorporated into new part 565 will be renoved
frompart 514 in a subsequent docunent.

In accordance with 44 U S C 3518(c)(l)(B), and except for
investigations undertaken wth reference to a category of
individuals or entities (e.g., an entire industry), any infornmation
requests or requirenents in 46 CFR parts 585, 586, 587 and 588 are
not subject to the requirenents of section 3507 of the Paperwork
Reduction Act because such collections of information are pursuant
toacivil, admnistrative action or investigation by an agency of
the United States against specific individuals or entities.

The reporting requirenments contained in 46 CFR 565 have been
submitted to the Ofice of Managenent and Budget (OVB) . The
Conmi ssion estimates that the public burden for this collection of
information is estimated to be 70 annual personhours for all of the
estimated 10 annual respondents. This estimate includes, as
appl i cabl e, the time needed to review instructions, devel op,
acquire, install, and utilize technology and systens for the
purposes of collecting, validating, and verifying information,

processing and maintaining information, and disclosing and

B ¢
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providing information; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train
personnel to respond to a collection of information, search
existing data sources, gathering and maintain the data needed, and
conplete and review the collection of information; and transmt or
ot herwi se disclose the information.

Send coments regarding the burden estimate to the O fice of
Information and Regulatory Affairs, Ofice of Mnagenent and
Budget, Attention Desk Oficer for the Federal Maritime Conm ssion
New Executive Ofice Building, 725 17" Street, N W, Washington

D.C. 20503 within 30 days of publication in the Federal Reqister

The FMC woul d also like to solicit comments to: (a) evaluate
the accuracy of the Commi ssion's burden estimates for the proposed
collection of information; (b) enhance the quality, utility, and
clarity of the information to be collected; and (c) mnimze the
burden of the collection of information on respondents, including
t hrough the use of automated collection techniques or other forns
of information technology. Coments submtted in response to this
proposed rul emaking will be summari zed and/or included in the final
rule and will becone a matter of public record. The OMB contro
nunber will be displayed in the final rule.

The Chairman certifies, pursuant to section 605 of the
Regul atory Flexibility Act, 5 U.S5.C. 605 that the proposed

amendnents will not, if promul gated, have a significant inpact on
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a substantial nunber of small entities. The proposed changes
affect vessel-operating conmmon carriers, entities that are not

considered to be small.

Li st of subjects

46 CFR part 585 and 550

Adm nistrative practice and procedure, Maritinme carriers.

46 CFR part 586 and 551

Japan, Maritine carriers.

46 CFR part 587 and 560

Adm nistrative practice and procedure, Maritinme carriers.

46 CFR nart 588 and 555

Adm nistrative practice and procedure, |Investigations, Maritine
carriers.

46 CFR part 565

Adm nistrative practice and procedure, Maritinme carriers, Reporting

and recordkeepi ng requirenents.

For the reasons set out in the preanble, the Comm ssion proposes to
amend 46 CFR parts 585, 586, 587, and 588, and to add new part 565

as set forth bel ow

1. Revise the title of subchapter C to read:

SUBCHAPTER C - - REGULATIONS AND ACTIONS TO ADDRESS RESTRI CTI VE

A PR
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FOREI GN MARI TI ME PRACTI CES

PART 585 - - REGULATIONS TO ADJUST OR MEET CONDI TI ONS UNFAVORABLE

TO SH PPING IN THE FOREI GN TRADE OF THE UNI TED STATES

1. Redesi gnate part 585 as part 550, add revised part 550 to
Subchapter C, and revise all internal references

2. The authority citation for redesignated part 550 is revised to
read as set forth bel ow

Authority: 5 U S.C 553; sec. 19(a)(2), (e),(f), (g),(h), (i),(3),(k)
and (1) of the Merchant Marine Act, 1920, 46 U S.C. app. 876(a)(2),
(e),(f),(g),(h),(1),(j),(k) and (1), as anmended by Pub. L. No. 105-
258; Reorgani zation Plan No. 7 of 1961, 75 Stat 840; and sec. 10002
of the Foreign Shipping Practices Act of 1988, 46 U S.C. app.

1710a.

Not e: In accordance with 44 U S. C. 3518(c)(l)(B), and except for
investigations undertaken wth reference to a category of
individuals or entities (e.g., an entire industry), any information
requests or requirements in 46 CFR part 550 are not subject to the
requi rements of section 3507 of the Paperwork Reduction Act because
such collections of information are pursuant to a civil,
adm ni strative action or investigation by an agency of the United

States against specific individuals or entities.

3. Revise redesignated section 550.102 to read as set forth bel ow
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§ 550.102 Scope.

Regul atory actions may be taken when the Conm ssion finds, on
its own notion or upon petition, that a foreign governnent has
promul gated and enforced or intends to enforce |aws, decrees,
regul ations or the like, or has engaged in or intends to engage in
practices which presently have or prospectively could create
conditions unfavorable to shipping in the foreign trade of the
United States, or when owners, operators, agents or nasters of
foreign vessels engage in or intend to engage in conpetitive
nmet hods, pricing practices or other practices which have created or

could create such conditions.

4.,  Revise redesignated section 550.103(a) and (b) to read as set

forth bel ow

§ 550.103 Definitions

(a) Act nmeans the Merchant Marine Act, 1920, as anmended by

Pub. L. No. 101-595 and as anmended by Pub. L. No. 105-258.

(b) Person neans individuals, corporations, partnerships and
associ ati ons existing under or authorized by the laws of the United
States or of a foreign country, and includes any common carrier,
tranp operator, bulk operator, shipper, shippers' association,
i mporter, exporter, consignee, ocean transportation internediary,

marine term nal operator, or any conponent of the Governnent of the
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United States.

* * * * *
5. Revi se redesignated section 550.201(a) to read as set forth
bel ow.

550.201 I

* ok ok Kk Kk

(a) The Conmission may, by order, require any person (including any
common carrier, tramp operator, bulk operator, shipper, shippers’
associ ation, ocean transportation internediary, or marine termnal
operator, or any officer, receiver, trustee, |essee, agent, or
enpl oyee thereof), to file with the Conmi ssion a report, answers to
questions, docunmentary nmaterial, or other information which the

Comm ssi on considers necessary or appropriate;

* k k * x

6. Revi se redesignated section 550.202(b) to read as set forth
bel ow:

Tvpe_of
* * * * *

(b) Shipper, shippers' association, Or ocean transportation
internmediary in the affected trade to furnish any or all of the

followi ng information:
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(3) Amobunt of brokerage, ocean transportation internediary
conpensation or other charges collected or paid in connection with
shipnents in the affected trade; and
ok ox % *

7. Revise the introductory portion and paragraph (d) of
redesi gnated section 550.301 to read as set forth bel ow

§ 550.301 Findinas.

For the purposes of this part, conditions created by foreign
governnental action or conpetitive nethods, pricing practices or
other practices of owners, operators, agents or masters of
foreign vessels are found unfavorable to shipping in the foreign

trade of the United States, if such conditions:

* kK% K *

(d) Restrict or burden a carrier's internodal novenents or
shore-based maritinme activities, including term nal operations
and cargo solicitation; agency services; ocean transportation
intermedi ary services and operations; or other activities and

services integral to transportation systens; or
* ok ok Kk x

8. Revise redesignated section 550.601(c) to read as set forth

bel ow
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. 601 Actions t rrect nf avor abl ndi tion

* * * * *

(c) Suspend, in whole or in part, tariffs and service
contracts for carriage to or from United States ports, including
a common carrier's right to use tariffs of conferences and
service contracts of agreenents in United States trades of which
it is a nmenber for any period the Comm ssion specifies;

L S R S

9. Revise redesignated section 550.602 to read as set forth

bel ow:

§ 550,602 Penaltyv

A common carrier that accepts or handles cargo for carriage
under a tariff or service contract that has been suspended under
§ 550.505 or § 550.601 of this part, or after its right to use
another tariff or service contract has been suspended under those
sections, is subject to a civil penalty of not nore than $50, 000
for each day that it is found to be operating under a suspended

tariff or service contract.

PART 586 - ACTIONS TO ADJUST OR MEET CONDI TI ONS UNFAVORABLE

TO SH PPING IN THE U. S. FOREI GN TRADE

1. Redesignate part 586 as part 551, add revised part 551 to
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Subchapter C, and revise all internal references.

2. The authority citation for redesignated part 586 is revised

to read as set forth bel ow

Aut hority: 46 U S.C. app. 876(1)(b); 46 U.S.C. app. 876(5)
t hrough (12); 46 CFR part 550; Reorganization Plan No. 7 of 1961,

26 FR 7315 (August 12, 1961).

Not e: In accordance with 44 U S.C. 3518(c)(l)(B), and except for
i nvestigations undertaken with reference to a category of
individuals or entities (e.g., an entire industry), any
information requests or requirenments in 46 CFR part 551 are not
subject to the requirenents of section 3507 of the Paperwork
Reducti on Act because such collections of information are
pursuant to a civil, admnistrative action or investigation by an
agency of the United States against specific individuals or

entities.

3. Redesignated section 551.3 is renoved.

PART 587 - ACTIONS TO ADDRESS CONDI TI ONS UNDULY | MPAI RI NG
ACCESS OF U.S. -FLAG VESSELS TO OCEAN TRADE BETWEEN FOREI GN PORTS

1. Redesignate part 587 as part 560, add revised part 560 to

Subchapter C, and revise all internal references.

2. The authority citation for redesignated part 560 is revised

to read as set forth bel ow

i
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Authority: 5 U S . C 553; secs. 13(b)(6), 15 and 17 of the
Shi pping Act of 1984, 46 U.S.C app. 1712(b)(6), 1714, and 1716,
as anended by Pub. L. No. 105-258; sec. 10002 of the Foreign
Shi pping Practices Act of 1988 (46 U S.C. app. 1710a), as anended

by Pub. L. No. 105-258.

L S I

3. Revi se redesignated section 560.1(a) to read as set forth

bel ow:

§ 560.1 Purpose; general provisions.

(a)(l) It is the purpose of this part to enunerate certain
conditions resulting fromthe action of a common carrier, acting
alone or in concert with any person, or a foreign governnent,
which unduly inpair the access of a vessel docunented under the
laws of the United States whether liner, bulk, tranp or other
vessel, (hereinafter "U S. flag vessel") to ocean trade between
foreign ports, which includes internodal novenents, and to
establish procedures by which the owner or operator of a U S
flag vessel (hereinafter "U S. flag carrier") may petition the
Federal WMaritime Conm ssion for relief under the authority of
section 13(b) (6)of the Shipping Act of 1984 ("the Act") (46

U S C app. 1712(b)(6)).

(2) It is the further purpose of this part to indicate the

general circunstances under which the authority granted to the
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Comm ssi on under section 13(b) (6)may be invoked, and the nature

of the subsequent actions contenplated by the Conmm ssion.

(3) This part also furthers the goals of the Act with
respect to encouraging the devel opnent of an economically sound
and efficient U S. flag liner fleet as stated in section 2 of the

Act (46 U S.C. app. 1701).

* ok ok kK

4.  Revise redesignated section 560.2(c) to read as set forth

bel ow:

§_560.2 Factors indicating conditions undulv impairing access.

(c) Use of predatory practices, possibly including but not
limted to bel ow market pricing designed to exclude conpetition
and use of closed conferences enploying deferred rebates, which

unduly inpair access of a U S flag vessel to the trade.

* k ok %k *

5. Revise the first sentence of the introductory text of

redesi gnated section 560.5(a) to read as set forth bel ow

§ 560.5 Receipt of relevant information.

(a) In making its decision on matters arising under section
13(b) (6)of the Act, the Conm ssion may receive and consider

rel evant information from any owner, operator, or conference in

W
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an affected trade, or from any foreign governnent, either
directly or through the Departnment of State or from any other

reliable source. * * *

6. Revise redesignated section 560.7(b)(3)(i) to read as set

forth bel ow

§ 560.7 Decision: sanctions: effective date.

(3)(i) Suspension, in whole or in part, of any or al
tariffs or service contracts for carriage to or from United
States ports for any period the Conmm ssion specifies, or unti
such time as uninpaired access is secured for US. flag carriers

in the affected trade.

PART 588 -- ACTIONS TO ADDRESS ADVERSE CONDI TI ONS AFFECTI NG U. S.
FLAG CARRI ERS THAT DO NOT EXI ST FOR FOREI GN CARRIERS IN THE

UNI TED STATES

1. Redesignate part 588 as part 555, add revised part 555 to

Subchapter C, and revise all internal references.

2. The authority citation for redesignated part 555 is revised
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to read as set forth bel ow

Authority: 5 U S. C. 553; sec. 10002 of the Foreign Shipping
Practices Act of 1988 (46 U.S.C. app. 1710a), as anended by Pub.

L. No. 105-258.

Not e: In accordance with 44 U S. C 3518(c)(l)(B), and except for
i nvestigations undertaken with reference to a category of
individuals or entities (e.g., an entire industry), any
information requests or requirenments in 46 CFR part 555 are not
subject to the requirenents of section 3507 of the Paperwork
Reducti on Act because such collections of information are
pursuant to a civil, admnistrative action or investigation by an
agency of the United States against specific individuals or

entities.
3. Revise redesignated section 555.1 to read as set forth bel ow
555.1 Purwose.

It is the purpose of the regulations of this part to
establish procedures to inplenent the Foreign Shipping Practices
Act of 1988, as anended by the Ccean Shipping Reform Act of 1998,
whi ch authorizes the Conmm ssion to take action against foreign
carriers, whose practices or whose governnment's practices result
in adverse conditions affecting the operations of United States
carriers, which adverse conditions do not exist for those foreign

carriers in the United States. The regulations of this part

rbtilll

e
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provi de procedures for investigating such practices and for
obtaining information relevant to the investigations, and also
afford notice of the types of actions included anobng those that

the Commission is authorized to take.

4. Revise redesignated section 555.2(a), (c), and (d) to read as

set forth bel ow

§ 555.2 Definitions.

* ok ok Kk K

(a) "Common carrier," “marine termnal operator,” “ocean
transportation internediary,"” "ocean conmon carrier," "person,"
"shi pper,"” "shippers' association,” and "United States" have the

nmeani ngs given each such term respectively, in section 3 of the

Shi pping Act of 1984 (46 U.S.C. app. 1702);

* x Kk k%

(c) "Maritinme services" nmeans port-to-port carriage of cargo

by the vessels operated by ocean common carriers;

(d) "Maritine-rel ated services" neans internodal operations,
term nal operations, cargo solicitation, agency services, ocean
transportation intermediary services and operations, and all
other activities and services integral to total transportation
systenms of ocean conmon carriers and their foreign domciled

affiliates on their own and others' behal f;

* k% Kk %

e
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5. Revise redesignated section 555.4(a) and (c) to read as set

forth bel ow

§ B555.4 Petitions

(a) A petition for investigation to determ ne the existence
of adverse conditions as described in 555.3 may be submtted by
any person, including any common carrier, shipper, shippers’
associ ation, ocean transportation internediary, or nmarine
term nal operator, or any branch, departnent, agency, or other
conmponent of the Governnent of the United States. Petitions for
relief under this part shall be in witing, and filed in the form
of an original and fifteen copies with the Secretary, Federa

Maritime Comm ssion, Wshington, DC 20573.

* x Kk Kk *x

(c) A petition which the Conm ssion determnes fails to
conply substantially with the requirenents of paragraph (b) of
this section shall be rejected pronptly and the person filing the
petition shall be notified of the reasons for such rejection
Rejection is without prejudice to the filing of an anended

petition.

6. Revise redesignated section 555.8 (a)(2) to read as set forth

bel ow:

§ 555.8 Action asainst foreign carriers.

(a) * * %
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(2) Suspension, in whole or in part, of any or all tariffs
or service contracts, including the right of an ocean common
carrier to use any or all tariffs or service contracts of
conferences in United States trades of which it is a nenber for

such period as the Comm ssion specifies;

* * * * *

PART 565 -- CONTROLLED CARRI ERS
1. Add part 565 to subchapter C to read as set forth bel ow

PART 565 - CONTROLLED CARRI ERS

Sec.

565. 1 Pur pose and scope.

565. 2 Definitions.

565. 3 Classification as controlled carrier.

565. 4 Notification to Conm ssion of change in control.

565.5 Excepti ons.

565. 6 Level of rates and charges generally.

565.7 Ef fecti ve dates.

565. 8 Speci al perm ssion.

565.9 Conmi ssion review, suspension and prohibition of rates,
charges, classifications, rules or regulations.

565. 10 Suspensi on procedures, period and replacenment rates.

565. 11 Presidential review

565. 12 St ay, postponenent, discontinuance or suspension of

acti on.

AUTHORITY: 46 U S.C. App. 1708, as anended by Pub. L. No. 105-

258.

cope.

o, ¥
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(a) Purpose. The regulations of this part are intended to
carry out the Conm ssion's nandate under section 9 of the
Shi pping Act of 1984, as anended by the Ocean Shipping Reform Act
of 1998, to nonitor the practices of controlled carriers and

ensure that they do not:

(1) maintain rates or charges in their tariffs and service

contracts that are below a level that is just and reasonabl e; nor

(2) establish, maintain or enforce unjust or unreasonable
classifications, rules or regulations in those tariffs or service
contracts which result or are likely to result in the carriage or
handl ing of cargo at rates or charges that are below a just and

reasonabl e | evel

(b) Scope. The regulations contained in this part set forth
the special procedures whereby controlled carriers' tariffs and
service contracts becone effective and are reviewed by the
Conmi ssi on. These regulations in no way exenpt controlled
carriers from other Comm ssion regulations or statutory authority
to which they nmay otherwi se be subject as ocean common carriers.
These regulations apply to all controlled carriers operating in
the foreign commerce of the United States unl ess excepted under
section 9(f) of the Shipping Act of 1984, as reflected by §

565. 5.

§ 565.2 Definitions.

Wy
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(a) Controlled carrier neans an ocean conmon carrier that

is, or whose operating assets are, directly or indirectly owned
or controlled by a governnent. Ownership or control by a
governnent shall be deened to exist with respect to any ocean

common carrier if:

(1) a majority portion of the interest in the carrier is
owned or controlled in any manner by that governnent, by any
agency thereof, or by any public or private person controlled by

t hat governnent; or

(2) that governnent has the right to appoint or disapprove
the appointnment of a majority of the directors, the chief

operating officer or the chief executive officer of the carrier

(b) Effective date has the sane neaning it has in 46 CFR

part 520.

(a) Notification. The Conmission will periodically review

the ocean comon carriers operating in the foreign conmerce of
the United States and will notify any ocean common carrier of any

change in its classification as a controlled carrier.

(b) Rebuttal of classification. (1) Any ocean conmobn carrier

contesting such a classification may, wthin 30 days after the

date of the Commi ssion's notice, submt a rebuttal statenent.

(2) The Conm ssion shall review the rebuttal and notify the
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ocean comon carrier of its final decision

§ 565.4 Notification to Conmi ssion of change in control

Wienever the operation, control or ownership of an ocean
common carrier is transferred resulting in a mgjority portion of
the interest of that ocean common carrier being owned or
controlled in any manner by a governnent, the ocean conmon
carrier shall inmmediately send witten notification of the
details of the change to the Secretary of the Conm ssion. If a
carrier is newy conmencing ocean conmon carrier operations in a
United States trade, and if a nmajority portion of the carrier is
owned or controlled by a governnent, or if a government may
approve or disapprove the najority of directors or the chief
executive or operating officer of the carrier, the carrier shal
imedi ately send witten notification to the Secretary of the
details of such ownership or control
§ 565.5 Exceptions,

Al controlled carriers shall be subject to provisions of
this part and section 9 of the Shipping Act of 1984 except those

which neet the follow ng exceptions:

(a) when the vessels of the controlling state are entitled
by a treaty of the United States to receive national or

nost - f avored-nation treatnent; or

(b) when the controlled carrier operates in a trade served
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exclusively by controlled carriers.

§ 565.6 Level of rates and charges generally.

(a) Level of rates and charges. No controlled carrier may

mai ntain or enforce rates or charges in its tariffs or service
contracts that are below a level that is just and reasonable. No
controlled carrier may establish or maintain unjust or
unreasonabl e classifications, rules, or regulations in its
tariffs or service contracts. An unjust or unreasonable
classification, rule or regulation nmeans one that results or is
likely to result in the carriage or handling of cargo at rates or
charges that are below a just and reasonable level. See §

565.9(a)(2) (Rate standards).

§ 565.7 Effective dates,
(a) Generally. Except for service contracts, the rates,

charges, classifications, rules or regulations of controlled
carriers may not, unless the Conm ssion has granted special
perm ssi on, become effective sooner than the 30th day after the

date of publication.

(b) Ownen rates. (1) Cenerallv. Controlled carriers that

are nmenbers of conference agreenents publishing rates for
commodi ties designated as open by the conference are subject to
the 30-day controlled carrier notice requirenment, except when

special permssion is granted by the Conm ssion under § 565. 8.
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(2) Conference publication of reduced open rates.

Not wi t hst andi ng paragraph (b) (1) of this section, a conference
may, on |ess than 30 days' notice, publish reduced rates on

behal f of controlled carrier nmenbers for open-rated commoditi es:
(1) at or above the mninum | evel set by the conference; or

(ii) at or above the |level set by a nenber of the conference
that has not been determned by the Conmm ssion to be a controlled

carrier subject to section 9 of the Shipping Act of 1984.

(¢) Independent action rates of controlled carriers.

Conferences may publish on behalf of their controlled carrier
menbers | ower independent action rates on |less than 30 days
notice, subject to the requirenments of their basic agreenents and
subject to such rates being published at or above the |evel set
by a nenber of the conference that has not been determ ned by the
Commi ssion to be a controlled carrier subject to section 9 of the

Shi ppi ng Act of 1984.

§ 565.8 Special wern ssion.

Section 8(d) of the Shipping Act of 1984 authorizes the
Commi ssion, 1in its discretion and for good cause shown, to permt
i ncreases or decreases in rates, or the issuance of new or
initial rates, on less than statutory notice under § 565.7.
Section 9(c) of the Shipping Act of 1984 authorizes the

Commi ssion to permt a controlled carrier's rates, charges,
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classifications, rules or regulations to becone effective on |ess
than 30 days' notice. The Comm ssion may also in its discretion
and for good cause shown, permt departures from the requirenents
of this part. The Commi ssion will consider such requests for
special permssion by controlled carriers pursuant to its

procedures set forth at 46 CFR part 520.

§ 565.9 Comm ssion review suspension_and prohibition of rates,

charges, classifications, rules or reaul ations.

(a) (1) Aeauest for justification. Wthin 20 days of a

request (with respect to its existing or proposed rates, charges,
classifications, rules or regulations) fromthe Conm ssion, each
controlled carrier shall file a statenent of justification that
sufficiently details the controlled carrier's need and purpose
for such rates, charges, classifications, rules or regulations
upon which the Conmm ssion nmay reasonably base its determ nation

of the | awful ness thereof.

(2) Rate standards. (i) In determ ning whether rates
charges, classifications, rules or regulations by a controlled
carrier are just and reasonable, the Conm ssion shall take into
account whether the rates or charges which have been published or
assessed or which would result from the pertinent rates, charges,
classifications, rules or regulations are below a level which is
fully conpensatory to the controlled carrier based upon that

carrier's actual or constructive costs.

W
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(i) For the purposes of § 565.9 (a)(2)(i), "constructive
costs” neans the costs of another carrier, other than a
controlled carrier, operating simlar vessels and equipnent in

the sane or a simlar trade.

(iii) The Comm ssion may also take into account other

appropriate factors, including, but not limted to, whether

(A) the rates, charges, classifications, rules or
regul ations are the sanme as or simlar to those published or

assessed by other carriers in the sane trade;

(B) the rates, charges, classifications, rules or
regul ations are required to assure novenent of particular cargo

in the trade; or

(© the rates, charges, classifications, rules or
regul ations are required to maintain acceptable continuity, |eve

or quality of common carrier service to or from affected ports.

(3) Tine for determ nation. The Conm ssion shall determ ne

within 120 days of the receipt of information requested by the
Commi ssion under this section, whether the rates, charges,
classifications, rules or regulations of a controlled carrier may
be unjust and unreasonable. \Wenever the Commi ssion is of the
opinion that the rates, charges, classifications, rules or
regul ati ons published or assessed by a controlled carrier may be

unj ust and unreasonable, the Conm ssion shall issue an order to

o bl o » 35
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the controlled carrier to show cause why those rates, charges,

classifications, rules or regulations should not be prohibited.

(b) Suspension. Pendi ng a decision on whether to prohibit

the rates, charges, classifications, rules or regulations of a
controlled carrier, the Conmm ssion may suspend the rates,

charges, classifications, rules or regulations. See § 565. 10.

(c) Prohibition. The Comm ssion shall prohibit the use of

any rates, charges, classifications, rules or regulations that
the controlled carrier has failed to denonstrate to be just and
reasonabl e. In a proceeding under this paragraph, the burden of
proof is on the controlled carrier to denonstrate that its rates,
charges, classifications, rules or regulations are just and
reasonabl e. The use of rates, charges, classifications, rules or
regul ati ons published or assessed by a controlled carrier that

have been suspended or prohibited by the Comm ssion is unlawful

(d) Publication. Al final orders of prohibition shall be

published in the Federal Reaister

§ 565.10 Suspension procedures and replacenent rates.

(a) (1) Suspension prior to effective date. Pendi ng a

determnation as to their lawfulness in a prohibition proceeding
as described in § 565.9, the Conm ssion nay suspend the rates,
charges, classifications, rules or regulations at any tine before

their effective date.
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(2) Suspension after effective date. In the case of rates,

charges, classifications, rules or regulations that have already
becone effective, the Conm ssion may, upon the issuance of an
order to show cause, suspend those rates, charges,
classifications, rules or regulations on not |ess than 30 days'

notice to the controlled carrier

(b) Period of suspension. In any case, no period of

suspensi on nay be greater than 180 days.

(c) loplenentation. (1) Upon issuance of an order

suspending a rate, charge, classification, rule or regulation in
whole or in part, the Conm ssion shall direct the controlled
carrier to renove the suspended material fromits tariff

publication; or

(2) if the matter subject to the suspension order is not
covered by paragraph (c)(l) of this section, the Conm ssion shal
set forth procedures in the order for inplenenting the

suspensi on.

(3) Publication. Al orders of suspension shall be

published in the Federal Reqister

(d) Replacenment rates. Controlled carriers may publish in
tariffs or file in service contracts rates, charges,
classifications, rules or regulations in lieu of the suspended

matter ("replacenment rates").
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(1) Effective date. In the case of replacenent rates which

are published in tariffs and which are scheduled to becone
effective during a suspension period, nmay becone effective
i medi ately upon either their publication in tariffs or upon the

effective date of the suspension, whichever is later.

(2) Reijection of replacenent rates. The Conmm ssion may

reject the replacement rates, charges, classifications, rules or
regul ations published in tariffs or filed in service contracts to
take effect during the suspension period if they are unjust and
unr easonabl e. In determ ning whether to reject replacenent

rates, charges, classifications, rules or regulations, the

Commi ssion will consider whether they would result in tota
charges (i.e, rate plus applicable surcharges) that are |ower
than the | owest conparable charges effective for a conmon

carrier, other than a controlled carrier, serving the same trade.

(3) At the sane tinme it announces replacenent rates, the
controlled carrier shall submt to the Secretary of the
Conmission, a letter identifying the specific conpeting comon
carrier's rates, charges, classification or rules resulting in

total charges which are equal to or lower than its own.

§ 565.11 Presidential Review

The Commi ssion shall transmt all orders of suspension or

final orders of prohibition to the President of the United States
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concurrently with the subm ssion of such orders to the Federa
Reai ster pursuant to § 565.9(d) or § 565.10(c) (3). The President
may, Wthin 10 days of either the receipt or effective date of
the order, request in witing that the Comm ssion stay the effect

of the order for reasons of national defense or foreign policy.

§ 565.12 Stav. postponenent. discontinuance or suspension of

action.

The Commi ssion may, on its own notion or upon petition,
post pone, discontinue, or suspend any and all actions taken by it
under the provisions of this part. The Conmm ssion shal
imedi ately stay the effect of any order issued under this part

as requested by the President pursuant to § 565.11.

By the Conmm ssion.

<
¢. G |
seph C. Polking
Secretary
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et
i ] ground. “Elevation‘in
State cgﬁ%nﬁ Source of flooding Location (NGVD) .
Existinlg Modifid
Approximately 6,400 feet upstream of None *1668
U.S. Route 91.
Maps are available for inspaction at the Village of Lindsay Cii Hall, 115 Pine Street, Lindsay, Nebraska.
Send comments to the Honorable Kenneth Kurtenbach, Mayor, Village of Lindsay, P.O. Box 116, Lindsay, Nebraska 66644.
Washington ............ Brewster (city) Swamp Creek ... Just upstream of Bridge Street ............... ) 505 “786
Okanogan Coun-
ty.
Approximately 2,660 feet above mouth, Norm 915
. at the corporate limits.
Maps are available for inspection at the Cii of BrewsterClerk/Treasurer’s Office, 105 South Third Street, Brewster, Washington
Send comments to Ehe Homoratle Bonnie House, Mayor, Cii of Brewster, P.O. Box 340, Brewster,Washington 96619.
North Honnevile Hamilton Creek ................ Just upstream of confluence with the Co- None 96.0
(City) Skamdnia lumbia River.
County. )
Approximately 100 feet upstream of Ever- None 0 4
green Drive.
Columbia River ... Approximately 1.6 miles upstream of con- None ‘$7.6
fluence of Hamilton Creek.
Approximately 2 miles upstream of con- None “38.9
fluence with Hamilton Creek.
Greenleaf Creek ............... Just upstream of confluence with Hamil None ‘47.0
ton Creek.
Approximately 550 feet upstream of None '66.0
Moffet Hot Springs Road.
Maps are available for inspections at the City of North Bonneville Clerk/Treasurer’s Office, Cascade Drive. North Bonneville, Washington.
Send comments to The Homeratlle ohn Kirk, Mayor, Cii of North Bonneville, P.O. Box 7, North Bonneville, Washington 96639.
Washtuena (Tgwn) | WashtucnaCoulee ........... Just upstream of confluence with Staley None *1,024
Adams Ceurtty. Coulee.
Approximately 850 feet upstream of con- None *1,0345
fluence with Staley Coulee.
Staley Coulee ................... Approximately 2,700 feet downstream of None *1,015.5
Cooper Street.
Approximately 400 feet upstream of Main None ‘1.08.0
Street.

Maps are available for inspection af ths Town of Washtucna Clerk/Treasurer’s Office, Southeast 165 Main Street, Washtucna, Washington.
Send comments to The Honorabde Byd Sullivan, Mayor, Town of Washtucna, P.O. Box 713. Washtucna, Washington 99371.

(Catalog Of Federal Damestic Assistance No.

83.100, “Flood Insurance’’)
Dated: November 24, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-32297 Filed 12-3-98; 815 am]
IplLuue CODE 8718-04-P

\/FEDERAL MARITIME COMMISSION

46 CFR Parts 580, 351, 555, 560, 565,
585, 586, 587, and 688

[Docket No. 98«28}

Amendments to Rapulatiens
Governing Restrictive Foreign
Shipping Practices, and New
Regulations Goverfiing Controlied
Carriers

aGEncy: Federal Maritime Commission.
AcTioN: Notice of proposed rulemaking.

SUMMARY: The Federal Maritime
Commission proposes to revise and
redesignate its regulations relating to
section 19 of the Merchant Marine Act,
1920, section 13(b)(5) of the Shipping
Act of 1964, and the Foreign Shipping
Practices Act of 1966, and add new
regulations relating to section 9 of the
Shipping Act of 1964, in order to
incorporate certain amendments made
by the Ocean Shipping Reform Act of
1998 as well as to clarify and reorganize
existing regulations.

DATES: Submit comments on or before
January 4, 1999.

ApDRESSES: Address all comments
concerning this proposed rule to: Joseph
C. Poking, Secretary, Federal Maritime
Commission, 800 North Capitol Street
N.W., Room 1046, Washington, D.C.
20573-0001.

FOR FURTHER INFORMATION CONTACT:
Thomas Panebianco, General Counsel,
Federal Maritime Commission, 800

North Capitol Street N.W., Washingtoh,
D.C. 20573-0001, (202) 523-5740.

SUPPLEMENTARY INFORMATION: The Ocdan
Shipping Reform Act of 1998, Public
Law 105-258, 112 Stat. 1902 (“OSRA™),
amends the Shipping Act of 1984
(1984 Act”), the Merchant Marine Aét,
1920 (*1920 Act”), and the Foreign
Shipping Practices Act of 1988
(“FSPA”) in several areas. The
Commission’s rules at former 46 CFR
parts 585, 586, 587, and 588 effectuate
the statutory obligations mandated by
the 1984 Act, the 1920 Act, and the
FSPA. The Commission now proposes
to update, redesignate, and clarify these
rules to reflect the changes made by
OSRA. In addition, the Commission
proposes a new regulation, 46 CFR part
565, which would implement changed
made by OSRA to section 9 of the 1984
Act and would gather previously
scattered regulations affecting

S DO
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«ontrolled carriers into a more readily
accessible codification.

Clarification and Amendment of
Former 46 CFR Part 565

The proposed rule would amgend the
(ommission’s regtlations covering the
provisions of section 19 of the §920 Act,
to incorporate the changes made by
OSRA. The entire part is redesignated as
part550.

Changesto redesignated § 550.102
and § 550.301 reflect OSRA’s
clarification that “pricing practices” are
among the practices that couldigive rise
to a condition unfavorable to skipping.
The changes to the autherity citation
and toredesignatad § 550.103(4) reflect
the addition of O8RA as an amendment
to the 1920 Act. The changes t¢
redesignated §§540.103fb), §59.201,
550.202(b), and 580.301fd) re
OSRA’s use Of thé new term “dcean
transportation intérmediary” ih place of
the old terms“‘ocean freight fofwarder”
and‘“non-vessel-operatingcommon
carrier”. )

The amendments instituted by OSRA
include the addition of the ension
of service contracts to the list ¢f
available remedies in redesignhated
§§ 550.505(a), 550.601(c}), and 550.602.
The Commission’s proposed rule
reflects this change.

Redesignation of Former 46 CFR Part
586 and Removal of § 5416.3

The proposed mle wounld reflesignate
former 46 CFR part 386 -as par§ 551,
Actions To Adjust or Meet Cogditions
Unfavorable to Skipping in thé U.S.
Foreign Trade, Farmer 46 CFR 586.3,
Conditions unfavorableto shipping in
the United States7Ecuador tradle, is no
longer an ongoing proceeding and is
therefore removed.

Clarification and Amendment of
Former 46 CFR Part 587

The proposed rule weuld athend the
Commission’s regulations covgring the
1984 Act’s provigions providifg relief
for U.S.-flag vessgls unduly impaired
from accessing tlte acean tradq between
foreign ports. Sea section 13{bJ(5) of the
1984 Act, 46 U.SC. app. § 1782(b)(5)
{(renumbered by QSRA as sectfon
13(b)(6)). The entire part is redesignated
a cpart 560,

anges to redesignated §§ $60.1(a)
(1) and (2) and 580.5(a)-are chinges to
reflect renumberfng of the Ac§ Section
560.2(c) refers to*‘fighting ships,” a
term which has been deleted from the
definitions sectidn of the Act énd
elsewhere. The mmoval of thi$ term
effects that deletion. The chaxjges to
redesignated § 5¢0.7(b){3)(i} reflect
OSRA’saddition-of the suspeasion of

service contracts as a section
11a(e)(1)(B)remedy.

Clarification and Amendment of
Former 46 CFR Part 588

The proposed rule would amend the
Commission’s regulations covering the
FSPA’sprovisionsauthorizing
Commission action to address adverse
conditions affecting U.S.-flag carriers
that do not exist for foreign carriers in
the United States. The entire part is
redesignated as part 555.

The change to redesignated § 555.1
makes reference to OSRA as an
amendment to the FSPA. Changes to
redesignated § 555.2 (a) and (d), and
§555.4reflect OSRA’s use of the new
term “ocean transportation
intermediary” in place of the old terms
“ocean freight forwarder” and“non-
vessel-operating common carrier”. The
change to redesignated§555.2(c)
corrects an error of word choice and
corresponds to the language employed
in the FSPA.

The change to redesignated § 555.4(c)
improves the clarity of the provision.
The changes to redesignated § 555.8
reflect OSRA’s addition of the
suspension of service contracts as a
remedy.

New 46 CFR Part 565

The proposed new rule would
implement OSRA'’s revision of section 9
of the 1984 Act, and would provide
procedures for reviewing controlled
carrier rates, charges, classifications,
rules and regulations. The proposed rule
improves the clarity of regulations
governing controlled carriers, and
gathers into a single part regulations
which were previously scattered among
the tariff and service contract
regulations in former 46 CFR Part 514.

In addition to the 1984 Act’s
prohibitions against “maintaining” rates
or charges below a level that is just and
reasonable, OSRA adds the prohibition
against “charging or assessing” such
rates. Similarly, OSRA adds the
prohibition on “enforcing” unjust or
unreasonable rates, charges,
classifications, rules or regulations in
addition to “establishing and
maintaining” them.

The change of tariff filing to tariff
publication under OSRA is also
reflected in section 9(a) of the 1984 Act
as it applies to controlled carriers.
Hence, in place of “filing,” the
Commission is authorized to prohibit
the “publication or use” of any rates,
charges, classifications, rules or
regulations that a controlled carrier has
failed to show are just and reasonable.

In a further reflection of the new tariff
system, OSRA changes the authority of

the Commission from “disapproving”
the “filing” to “prohibiting and
suspending” the “publication and use”
of unjust and unreasonable rates,
charges, classifications, rules or
regulations. Likewise, the Commission
is directed by OSRA to take into acdount
whether the rates or charges which have
been “published or assessed” are below
a compensatory level.

OSRA imposes a new time limit an
the Commission’s decision on whether
or not a rate, charge, classification, fule
or regulation is unjust or unreasonable.
The Commission must decide such
matters within 120 days of the recefpt
of information. This is reflected in
proposed 46 CFR 565.8.

Finally, a significant change was
made by OSRA to the regulation of
controlled carriers in the exceptions
found in section 9(f) of the 1984 Act.
Three of the five exceptions were
removed by OSRA, the provisions af
section 9 now apply to all controllad
carriers except those that are: (1) ofia
state whose vessels are entitled by a
treaty of the United States to receive
national treatment or Most Favored:
Nation treatment; or (2) in a trade sprved
exclusively by controlled carriers.
Proposed regulation § 565.5 reflects
those changes. In addition to requising
ocean common carriers to inform te
Commission of any changes to theit
control which might affect their
controlled carrier classification, § #5.4
also requires newly commencing
controlled common carrier operatigns to
notify the Commission of the details of
their-ownership or control.

This document also outlines the
proposed restructuring of subchapter C
of chapter 1V, 46 CFR, by revisin;e
subchapter heading and adding
redesignated parts 550, 555, and 580
and new part 565 to subchapter C. .
Current provisions of part 514 whi¢h ate
proposed here to be incorporated igto
new part 565 will be removed from part
514 in asubsequent document.

In accordance with 44 U.S.C.
3518(c)(1)(B), and except for
investigations undertaken with
reference to a category of individugls or
entities (e.g., an entire industry), agy
information requests or requiremests in
46 CFR parts 585, 586, 587 and58§ are
not subject to the requirements of
section 3507 of the Paperwork
Reduction Act because such collegtions
of information are pursuant to aciyil,
administrative action or investigatfon by
en agency of the United States against
specific individuals or entities.

The reporting requirements confpined
in 46 CFR Part 565 have been subrjitted
to the Office of Management and Huadget
(OMB). The Commission estimate&hat

gt
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the public burden for this collecion of
information is estinjated to be 7@ annual
personhours for all ¢f the estimafed 10
annual respondents; This esti

includes, as applicable, the time heeded
to review instructions, develop, §cquire,
install, and utilize technology and
systems for the purgoses of colletting,
validating, and verifying information,
processing and maitaining

information, anddisclesingand
providinginfermation;adjust the
existing ways to comply with an;
previouslyapplicaldeinstructionsend
requirements; tmr personnel to-
respond to a collection of information,
search existing data-sources, gat§ering
and maintain the deta needed, agd
complete and review the cellectipn of
information; and trgnsmit or otherwise
disclose the information. )

Send comments regardipg the purden
estimate to the Offide of Information and
Regulatory Affairs, ©fficeof
Managementand Bgdget, Attentfon
Desk Officer for the'Federal Marime
Commission, New Bxeeutive Office
Building, 725 17th $treet, N.W.,
Washington, D.C.28503 within 30 days
of publication in the Federal Register.

he FMC would €lso like to soficit
comments to: (a) evaluate the acduracy
of the Commission’q burden estithates
for the proposed collection of
information; (b) enliance the quality,
utility, and clarity of the informagion to
be collected; end (c} minimize the
burden of the collection of infermpation
on respondents, indluding threugh the
use of automated collection techiiques
or other forms of information
technology.Commaentssubmitted in
response to this praposed rulemgking
will be summarisd-and/or incluided in
the final rule and will becoeme a batter
of public record. The OMR cortrbl
nulmber will be displayed in the final
rule.

The Chairman cestifies, pursudnt to
section 605 of the Regulatery Flekibility
Act, 5 U.S.C. 665. tHat the propoged
amendments will not, if promulgated,
have a significant impactona
substantial number of small entities.
The proposed changes affect vesqel-
operating common earriers, entitjes that
are not considered te be small.

List of Subjects
46 CFR Parts 585 and 550

Administrative practice and
procedure, Maritime carriers.

46 CFR Parts 588 and 551
Japan, Maritime carriers.
46 CFR Parts 587 ard 560

Administrative practice and
procedure, Maritime carriers.

48 CFR Parts 588 and 555

Administrative practice and
procedure, Investigations, Maritime
carriers.

46 CFR Part 585

Administrative practice and
procedure, Maritime carriers, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble, the Commission proposes to
amend 46 CFR parts 585, 586, 587, and
588, and to add new part 565, as set
forth below:

1d Revise the title of subchapter C to
read:

SUBCHAPTER C-REGULATIONS
AND ACTIONS TO ADDRESS
RESTRICTIVEFOREIGNMARITIME
PRACTICES

PART 585—REGULATIONS TO
ADJUST OR MEET CONDITIONS
UNFAVORABLE TO SHIPPING IN THE
FOREIGN TRADE OF THE UNITED
STATES

PART 585—[REDESIGNATED AS PART
550}

1. Redesignate part 585 as part 550,
and transfer newly designated part 550
to subchapter C.

2. The authority citation for
redesignated part 550 is revised to read
as set forth below:

Authority:5U.5.C.553; sec. 19 (a)(2), (e),

(0,(g). (h),(i),(§). (k) and () of the Merchant
Marine Act, 1920, 46 U.S.C.app.876 (a)(2),

(e), (), {g), (h}, (i), (j), (k) and (1), as amended
by Pub. L. No. 105-258; Reorganization Plan
No.7 of 1961, 75 Stat.840; and sec.10002
of the Foreign Shipping Practices Act of
1988, 46 U.S.C. app.1710a.

2a. Add a note to newly designated
part 550 to read as follows:

Note to part 550: In accordance with 44
U.S.C3518(c)(1)(B), andexceptfor
investigations undertaken with reference to a
category of individuals or entities (e.g., an
entire industry), any information requests or
requirementsin 46 CFR part 550 are not
subject to the requirements of section3s507 of
the Paperwork Reduction Act because such
collections of information are pursuant to a
civil, administrative action or Investigation
by an agency of the United States against
specific individuals or entities.

3. Revise redesignated § 550.102 to
read as set forth below:

§550.102 scope.

Regulatory actions may be taken when
the Commission finds, on its own
motion or upon petition, that a foreign
government has promulgated and
enforced or intends to enforce laws,
decrees, regulations or the like, or has
engaged in or intends to engage in
practices which presently have or

prospectively could create conditio
unfavorable to shipping in the fozeigg
trade of the United States, or when }
owners, operators, agents or masters #f
foreign vessels engage in or intend to*
engage in competitive methods, pricipg
practices or other practices which have
created or could create such conditiops.

4. Revise redesignated § 550.103 (a)
and (b} to read as set forth below:

§ 550.103 -Definitions.

.

(a) Act means the Merchant Marine
Act, 1920, as amended by Pub. L. No:
101-595 and as amended by Pub. L. No.
105-258.

(b) Person means individuals,
corporations, partnerships and
associations existing under or
authorized by the laws of the United
States or of a foreign country, and
includes any common carrier, tramp
operator, bulk operator, shipper,
shippers’ association, importer,
exporter, consignee, ocean
transportation intermediary, marine
terminal operator, or any component of
the Government of the United States.

. *

5. Revise redesignated § 550.201(a):to
read as set forth below:

$550.201 Information orders.

* * * .

(@) The Commission may, by order,
require any person (including any
common carrier, tramp operator, bullg
operator, shipper, shippers’ associatién,
ocean transportation intermediary, og
marine terminal operator, or any offider,
receiver, trustee, lessee, agent, or
employee thereof), to file with the
Commission a report, answers to
questions, documentary material, or
other information which the
Commission considers necessary or
appropriate;

* * * * *

6. Revise redesignated § 550.202(b)
introductory text and (b)(3) to read as
set forth below:

§ 550.202 Type of information.
* * . *

{b) Shipper, shippers’ association, ¢r
ocean transportation intermediary in the
affected trade to furnish any or all of the
iollovgjng i’rclformf\tion:*

(3) Amount of brokerage, ocean
transportation intermediary
compensation or other charges collected
or paid in connection with shipment8 in
the affected trade: and

7. Revise the introductory text and
paragraph {d) of redesignated § 550.381
to read as set forth below:

§
Zz
H
i
H
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2a. Add a note to newly designated
part 551 to read as follows:

Note to part 551: In accordance with 44
U.scC 3518(c)(1)(B), and except for
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2a. Add a note to newly designated
part 555 to read as follows:

Note to parts55: In actordanee with44
U.S.C. 3518(c)(1)(B), and:except for
investigationsundertaken withreferenge to a
category of individuals or entitiee.g., an
entireindustry), anyinfarmation requests or
requirements in 46 CFR part 555 are not
subject to therequirements ofsection 3507 0f
thePaperwork Reduction Actbecausesuch
collections of information are pursuantioa
civil, administrativeactien orinvestigation
by an agency of the United States against
specific individuals or entities.

3. Revise redesignated § 555.1 to read
set forth below:

555.1 Purpose.

It is the purpose of the regulations of
this part to establish nrocedures to
implement the Foreign Shipping
Practices Act of 1988. as amended by
the Ocean Shipping Reform Act of 4998,
which authorizes the Commission to
take action against for¢iga carriers,
whose practices or whose governanent’s
practices result in adverse conditiohs
affecting the operations of United Skates
carriers, which adverse coenditions do
not exist for those foreign carriers ia the
United States. The regulations of this
part provide procedurss for
investigating such pragtices end for
obtaining information relevant to the
investigations, and alse afford notide of
the types of actions in¢luded ameng
those that the Commission is authorized
to take.

4, Revise redesignated § 555.2(a), (c),
and (d) to read as set forth below:

§ 555.2 Definitions.

* * * *

(a) Common carrier, marine terminal
operator, ocean transportation
intermediary ocean carnmon carrier,
person, shipper, shippers associatian,
and United States have the meaning
given each such term, respectively,
section 3 of the Shipping Act of 1984
(46 U.S.C. app. 1702);

. * * . *

(c) Maritime servicesmean8 port-to-
port carriage of cargo by the vessels
operated by ocean common carriers;

(d) Maritime-related services means
intermodal operations, terminal
operations, cargo solicitation, agency
services, ocean transportation
intermediary services end operations,
and all other activities and services”
integral to total transportation systems
of ocean common carriers and their

ireign domiciled affiliates on their own

others’ behagcf;

* *

5. Revise redesignated § 555.4 (a) and
{c)toread as set forth below:

§ 555.4 Petitions.

[a) A petition for investigation to
determine the existence of adverse
conditions as described in § 555.3 may
be submitted by any person, including
any common carrier, shipper, shippers’
association, ocean transportation
intermediary, or marine terminal
operator, or any branch, department,
agency, or other component of the
Government of the United States.
Petitions for relief under this part shall
be in writing, and filed in the form of
an original and fifteen copies with the
Secretary, Federal Maritime
Commission, Washington, DC 20573.

(c) A petition which the Commission
determines fails to comply substantially
with the requirements of paragraph (b)
of this section shall be rejected
promptly and the person filing the
petition shall be notified of the reasons
for such rejection. Rejection is without
prejudice to the filing of an amended
petition.

6. Revise redesignated § 555.8(a)(2) to
read as set forth below:

§5855.8 Action against foreign carriers.

(a) * x *

{2) Suspension, in whole or in part, of
any or all tariffs or service contracts,
including the right of an ocean common
carrier to use any or all tariffs or service
contracts of conferences in United
States trades of which it is a member for
such period as the Commission
specifies;

. *

PART 565—[ADDED]

1. Add part 565 to subchapter C to
read as set forth below:

PART 565—CONTROLLED CARRIERS

Sec.

565.1 Purpose and scope.

565.2 Definitions.

565.3 Classification as controlled carrier.

565.4 Notification to Commission of change
in control.

565.5 Exceptions.

565.6 Level of rates and charges generally.

565.7 Effective dates.

565.8 Special permission.

565.9 Commission review, suspension and
prohibition of rates, charges,
classifications, rules or regulations.

565.10 Suspension procedures, period and
replacement rates.

565.11 Presidential review.

565.12 Stay, postponement, discontinuance
or suspension of action.

Authority: 46 U.S.C. App.1708,as
amended by Pub. L. No 105-258.

§565.1 Purpose and scope.
(a) Purpose. The regulations of this
part are intended to carry out the

Commission’s mandate under section 9 :
of the Shipping Act of 1984, as amendell
by the Ocean Shipping Reform Act of *
1998, to monitor the practicesof -
controlled carriers and ensure that they

do not:

(1) Maintain rates or charges in their
tariffs and service contracts that are
below a level that is just and reasonable
nor

(2) Establish, maintain or enforce
unjust or unreasonable classifications,
rules or regulations in those tariffs or
service contracts which result or are
likely to result in the carriage or
handling of cargo at rates or charges that
are below a just and reasonable level.

{b) Scope. The regulations contained
in this part set forth the special
procedures whereby controlled carriers’
tariffs and service contracts become
effective and are reviewed by the
Commission. These regulations in no
way exempt controlled carriers from
other Commission regulations or
statutory authority to which they may
otherwise be subject as ocean common
carriers. These regulations apply to all
controlled carriers operating in the
foreign commerce of the United States
unless excepted under section 9(f) of the
Shipping Act of 1984, as reflected by
§ 565.5.

§ 565.2 Definitions.

(a) Controlled carrier means an ocean
common carrier that is, or whose
operating assets are, directly or
indirectly owned or controlled by a
government. Ownership or control by a
government shall be deemed to exist
with respect to any ocean common
carrier if:

(1) A majority portion of the interest
in the carrier is owned or controlled in
any manner by that government, by any
agency thereof, or by any public or
private person controlled by that
government; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the carrier.

(b) Effective date has the same
meaning it has in 46 CFR part 520.

§565.3 Classification as controlled carrier.

(@) Notification. The Commission will
periodically review the ocean common
carriers operating in the foreign
commerce of the United States and will
notify any ocean common carrier of any
change in its classification as a
controlled carrier.

{b) Rebuttal of classification. (1) Any
ocean COMmon carrier contesting such a
classification may, within 30 days after
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carrier to demonstrate that its rates,
charges, classificationd, rules or
regulations are just and reasanable. The
use of rates, charges, classifications,
rules or regulations published or
assessed by a controlled carrier that
have been suspended er prohibited by
the Commission is unlawful.

(d) Publication. All final orders of
prohibition shall be published in the
Federal Register.

§565.10 Suspension procedures, perfod

d replacement rates.

(a) (1) Suspension peior to effective

ate. Pending a deter&nation as to
their lawfulness in a prohibition
proceeding as describai in § 665.9. the
Commission may suspend the rates;
charges, classification4 rules or
regulations at any time before their
effective date.

(2) Suspension after effective dats. In
the case of rates, charges, classificafjons,
rules or regulations th&t have already
become effective, the Gommissior rhay,
upon the issuance of am order to shaw
cause, suspend those rates, charges,
classifications, rules of regulations én
not less than 30 days’ notice to the
controlled carrier.

(b) Period of suspension. In any case,
no period of suspension may be greater
than 160 days.

(c) Implementation. (1) Upen issuance
of an order suspending arate, charge,
classification, rule or régulation in
whole or in part, the Commission shall
direct the controlled carier to remove
the suspended material from its tariff
publication: or

(2) 1f the matter subject to the
suspension order is not covered by
paragraph (c)(l) of this section, the
commission shall set forth procedutes
in the order for implementing the
suspension.

(3) Publication. All orders of
suspension shall be published in the
Federal Register.

(d) Replacement rates. Controlled.
carriers may publish in tariffs or file in
service contracts rates, charges,
classifications, rules or regulations in
lieu of the suspended matter
(“replacement rates”).

(1) Effective date. I'n the case of
replacement rates which are publishied
in tariffs and which aré scheduled te
become effective during a suspension
period, may become effective
immediately upon either their
publication in tariffs or upon the

ective date of the suspension,

ichever is later.

2) Rejection of replacement rates.
The Commission may reject the
replacement rates, charges,
classifications, rules or regulations

published in tariffs or filed in service
contracts to take effect during the
suspension period if they are unjust and
unreasonable. In determining whether
to reject replacement rates, charges,
classifications, rules or regulations, the
Commission will consider whether they
would result in total charges (i.e, rate
plus applicable surcharges) that are
lower than the lowest comparable
charges effective for a common carrier,
other than a controlled carrier, serving
the same trade.

(3) At the same time it announces
replacement rates, the controlled carrier
shall submit to the Secretary of the
Commission, a letter identifying the
specific competing common carrier’s
rates, charges, classification or rules
resulting in total charges which are
equal to or lower than its own.

§666.11 Presidential review.

The Commission shall transmit all
orders of suspension or final orders of
prohibition to the President of the
United States concurrently with the
submission of such orders to the
Federal Register pursuant to § 565.9(d)
or § 565.10(c)(3). The President may,
within 10 days of either the receipt or
effective date of tbe order, request in
writing that the Commission stay the
effect of the order for reasons of national
defense or foreign policy.

§ 666.12 Stay, postponement,
discontinuance or suspension of action.

The Commission may, on its own
motion or upon petition, postpone,
discontinue, or suspend any and all
actions taken by it under the provisions
of this part. The Commission shall
immediately stay the effect of any order
issued under this part as requested by
the President pursuant to § 565.11.

By the Commission.
Joseph C. Poking.
Secretary.
[FR Doc. 98-32224 Filed 12-3-98: 8:45 am]
BILLING CODE 6736-61-f'

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-196, RM—9325]

Radio Broadcasting Services;
Whitewright, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

summary: This document requests
comments on a petition filed by
Chinquapin Creek Broadcasting

Company, proposing the allotment of
Channel 260A to Whitewright, Texas.
The channel can be allotted to
Whitewright without a site restriction at
coordinates 33-30—48 and 96-23-42.

pates: Comments must be filed on or
before January 11, 1999,and reply
comments on or before January 26,
1999.

ADDRESSES: Federal Communications
Commission, Washington, DC. 20554. In:
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Henry
E. Crawford, Law Offices of Henry E.
Crawford, 1150 Connecticut Avenue,
N.W., Suite 900, Washington, D.C.
200364192.

FOR FURTHER INFORMATION CONTACT:

Kathleen Scheuerle, Mass Media
Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-196, adopted November 9, 1998, and
released November 20, 1998. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services.
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800,
facsimile (202) 857-3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A .Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Moss Media Bureau.

[FR Doc. 98-32302 Filed 12-3-98; 8:45 am]
BILLING CODE 6712-01-M
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